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~77?e MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
THE REPLY FILED 04 January 2006 FAILS TO PLACE THIS APPLICATION IN CONDITION FOR ALLOWANCE. 

1 . K The reply was filed after a final rejection, but prior to or on the same day as filing a Notice of Appeal. To avoid abandonment of 

this application, applicant must timely file one of the following replies: (1) an amendment, affidavit, or other evidence, which 
places the application in condition for allowance; (2) a Notice of Appeal (with appeal fee) in compliance with 37 CFR 41 .31 ; or (3) 
a Request for Continued Examination (RCE) in compliance with 37 CFR 1.114. The reply must be filed within one of the following 
time periods: 

a) EH The period for reply expires months from the mailing date of the final rejection. 

b) ^ The period for reply expires on: (1) the mailing date of this Advisory Action, or (2) the date set forth in the final rejection, whichever is later. In 

no event, however, will the statutory period for reply expire later than SIX MONTHS from the mailing date of the final rejection. 

Examiner Note: If box 1 is checked, check either box (a) or (b). ONLY CHECK BOX (b) WHEN THE FIRST REPLY WAS FILED WITHIN 

TWO MONTHS OF THE FINAL REJECTION. See MPEP 706.07(0. 
Extensions of time may be obtained under 37 CFR 1.136(a). The date on which the petition under 37 CFR 1.136(a) and the appropriate extension fee 
have been filed is the date for purposes of determining the period of extension and the corresponding amount of the fee. The appropriate extension fee 
under 37 CFR 1.17(a) is calculated from: (1) the expiration date of the shortened statutory period for reply originally set in the final Office action; or (2) as 
set forth in (b) above, if checked. Any reply received by the Office later than three months after the mailing date of the final rejection, even if timely filed, 
may reduce any earned patent term adjustment. See 37 CFR 1.704(b). 
NOTICE OF APPEAL 

2. □ The Notice of Appeal was filed on . A brief in compliance with 37 CFR 41 .37 must be filed within two months of the date of 

filing the Notice of Appeal (37 CFR 41 .37(a)), or any extension thereof (37 CFR 41 .37(e)), to avoid dismissal of the appeal. Since 
a Notice of Appeal has been filed, any reply must be filed within the time period set forth in 37 CFR 41 .37(a). 
AMENDMENTS 

3. |3 The proposed amendment(s) filed after a final rejection, but prior to the date of filing a brief, will not be entered because 

(a) ^ They raise new issues that would require further consideration and/or search (see NOTE below); 

(b) D They raise the issue of new matter (see NOTE below); 

(c) [3 They are not deemed to place the application in better form for appeal by materially reducing or simplifying the issues for 

appeal; and/or 

(d) D They present additional claims without canceling a corresponding number of finally rejected claims. 

NOTE: See Continuation Sheet . (See 37 CFR 1.116 and 41.33(a)). 

4. ^ The amendments are not in compliance with 37 CFR 1.121. See attached Notice of Non-Compliant Amendment (PTOL-324). 

5. O Applicant's reply has overcome the following rejection(s): . 

6. □ Newly proposed or amended claim(s) would be allowable if submitted in a separate, timely filed amendment canceling the 

non-allowable claim(s). 

7. ^ For purposes of appeal, the proposed amendment(s): a) S will not be entered, or b) □ will be entered and an explanation of 

how the new or amended claims would be rejected is provided below or appended. 
The status of the claim(s) is (or will be) as follows: 

Claim(s) allowed: . 

Claim(s) objected to: . 



Claim(s) rejected: 9-10 . 
Claim(s) withdrawn from consideration: S 
AFFIDAVIT OR OTHER EVIDENCE 

8. □ The affidavit or other evidence filed after a final action, but before or on the date of filing a Notice of Appeal will not be entered 

because applicant failed to provide a showing of good and sufficient reasons why the affidavit or other evidence is necessary and 
was not earlier presented. See 37 CFR 1.116(e). 

9. □ The affidavit or other evidence filed after the date of filing a Notice of Appeal, but prior to the date of filing a brief, will not be 

entered because the affidavit or other evidence failed to overcome aH rejections under appeal and/or appellant fails to provide a 
showing a good and sufficient reasons why it is necessary and was not earlier presented. See 37 CFR 41.33(d)(1). 

10. □ The affidavit or other evidence is entered. An explanation of the status of the claims after entry is below or attached. 
REQUEST FOR RECONSIDERATION/OTHER 

1 1 . □ The request for reconsideration has been considered but does NOT place the application in condition for allowance because: 



12. □ Note the attached Information Disclosure Statement(s). (PTO/SB/08 or PTO-1449) Paper No(s). 

13. □ Other: . 
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Continuation of 3. NOTE: 

Applicant cancelled claims 1-8, and maintained claims 9-10 without amending. Claim 1 1 is a new claim with new issue added; thus, it is 
not to be entered. Applicant maintains claims 9-10 without amending, and shows no attempt to correct the issues raised in the final office 
action. Thus, Examiner maintains the same ground of rejections under 35 U.S.C. 101, 35 U.S.C. 112 second paragraph. 

An examination of this application reveals that applicant is unfamiliar with patent prosecution procedure. While an inventor may prosecute 
the application, lack of skill in this field usually acts as a liability in affording the maximum protection for the invention disclosed. Applicant 
is advised to secure the services of a registered patent attorney or agent to prosecute the application, since the value of a patent is largely 
dependent upon skilled preparation and prosecution. The Office cannot aid in selecting an attorney or agent. 
A listing of registered patent attorneys and agents is available on the USPTO Internet web site http://www.uspto.gov in the Site Index 
under "Attorney and Agent Roster." Applicants may also obtain a list of registered patent attorneys and agents located in their area by 
writing to the Mail Stop OED, Director of the U. S. Patent and Trademark Office, PO Box 1450, Alexandria, VA 22313-1450 

During examinination of this application, it appears to Examiner that Applicant does not seem to clearly distinguish the difference between 
the Utility patent and Design patent. The application appears to be more proper to file as the design patent rather than utility patent. In 
general, the utility patent must at least satisfy the 35 U.S.C. 101 and 35 U.S.C. 112 second paragraph. 35 U.S.C. 101 states that 
"Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or any new and useful 
improvement thereof, may obtain a patent therefor, subject to the conditions and requirements of this title." Applicant's design of Cool 
Wave is abstract and ornamental article look design. Thus, it does not meet the requirement of 35 U.S.C. 101 statutory. 
The definition of Design patent is following: 

The desgin patent could be applied for the invnetion, which is new, original and ornamental design for an article of manufacture. 
Applicant's Cool Wave could be belong to ornamental design. 

In a design patent application, the subject matter which is claimed is the design embodied in or applied to an article of manufacture (or 
portion thereof) and not the article itself. In addition, it is not to the design of an article, but to the design for an article, and is inclusive of 
ornamental designs of all kinds including surface ornamentation as well as configuration of 
goods." In re Zahn, 617 F.2d 261, 204 USPQ 988 (CCPA 1980). 

The design for an article consists of the visual characteristics embodied in or applied to an article. 

Since a design is manifested in appearance, the subject matter of a design patent application may relate to the configuration or shape of 
an article, to the surface ornamentation applied to an article, or to the combination of configuration and surface ornamentation. 
Design is inseparable from the article to which it is applied and cannot exist alone merely 
as a scheme of surface ornamentation. It must be a definite, preconceived thing, capable of 
reproduction and not merely the chance result of a method. 

In view of the above discussion, the amendment after final will not be entered with reasons set forth in 3(a) and 3(c). For the purpose of 
appeal, the status of the claims are as follows: 

1 . Claims 9-10 are rejected under 35 U.S.C. 101 because the claimed invention is directed to non-statutory subject matter. The 
geometric figure itself is not considered as a useful process in order to have any functional utilities. The drawing per se as claimed is 
considered as an abstract design figure; thus, it is not statutory. Furthermore, the abstract drawing should not be applied for Utility Patent 
because it does not meet the statutory conditions. 

2. Claims 9-10 are rejected as failing to define the invention in the manner required by 35 U.S.C. 112, second paragraph. 

The claim(s) are narrative in form and replete with indefinite and functional or operational language. The structure which goes to make up 
the device must be clearly and positively specified. The structure must be organized and correlated in such a manner as to present a 
complete operative device. The claim(s) must be in one sentence form only. Note the format of the claims in the patent(s) cited. 

3. Claims 9-10 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite in that it fails to point out what is included or 
excluded by the claim language. This claim is an omnibus type claim. 

4. Claims 9-10 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite for failing to particularly point out and 
distinctly claim the subject matter which applicant regards as the invention. Claims 9-10 lack disclosing the invention features and the 
claims should not be solely based on drawing. 

Claim 1 1 is not entered and withdrawn from consideration. 
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